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 1.  TIME:  8:30   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL  VS.  EBMUD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
* Appear by Zoom at 8:30 AM. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY SHANNON B. JONES, et al. 
* TENTATIVE RULING: * 
 
 Appear by Zoom at 2:30 PM. 

  

 3.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: CHAVEZ VS. SEKK INVESTMENTS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SEKK INVESTMENTS DIANE LLC 
* TENTATIVE RULING: * 
 
The demurrer is sustained, with leave to amend.  See Line 4. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: CHAVEZ VS. SEKK INVESTMENTS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SHERLAND, INC., et al. 
* TENTATIVE RULING: * 
 
 Defendants Sherland, Inc. and AHK International LTD’s demurrer to the Sixth Cause of 
Action in the First Amended Complaint is sustained, with leave to amend. 
 
 Any amended complaint shall be filed and served on or before November 11, 2021. 
 
Background 
 Plaintiffs Yesenia Chavez and her family, along with six other tenant families that either 
resides or resided in the apartment building located at 1760 Diane Court in Concord, bring this 
landlord-tenant habitability case.   
 The parties have reached an impasse in settlement negotiations. A dispute has arisen 
regarding the one-sided attorney’s fees provisions in the Mold Notification Addendum and 
Bedbug Addendum to the leases. 
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 Plaintiffs filed the First Amended Complaint on August 12, 2021, adding the Sixth Cause 
of Action for Declaratory Relief.   Plaintiffs seek a declaration of whether Civil Code § 1717 is 
triggered by the one-sided attorney’s fees provisions in the leases and reciprocity of attorney’s 
fees is required.    
 
 
Demurrer by Sherland, Inc. and AHK International LTD 
Joinder in the Demurrer by SEKK Investments Diane, LLC 
 
 Pursuant to CCP § 430.10, Defendants Sherland, Inc. and AHK International LTD   
demur to the Sixth Cause of Action for Declaratory Relief, on the ground it fails to state a cause 
of action upon which relief may be granted.   
 
  The leases themselves do not mention attorney fees.  The attorney fee provisions are 
found in the Mold Notification Addendum and the Bedbug Addendum to the leases. The Mold 
Notification Addendum Language states: 
 

RESIDENT AGREES TO: … 11. Indemnify and hold harmless  Sherland, Inc. 
from any actions, claims, losses, damages and expenses, including but not 
limited to attorney’s fees that the Owner/Agents may sustain or incur as a result 
of the negligence of the Resident or any guest or other person living in, 
occupying or using the premises. 
 

 The language in the Bedbug Addendum provides: 
 

Resident agrees to indemnify and hold harmless the Owner/Agent from any 
actions, claims, losses, damages, and expenses, including, but not limited to, 
attorneys’ fees that the Owner/Agent may sustain or incur as a result of the 
negligence of the Residents or any guest or other person living in, occupying, or 
using the premises. 
 

 In a companion case Gustavo Torres Zaragoza, et al. v. Isaias Lopez, et al., Contra 
Costa Case No. MSC16-01658, the identical lease provisions were at issue.  In ruling on the 
legal effect of these indemnity provisions, the Court held, “There is no reason in this case to 
depart from the general rule: contractual provisions including the words “indemnify” and “hold 
harmless” are the language of third party indemnity agreements rather than the language of 
prevailing party attorneys’ fee provisions.” The Court ordered on a MSA, that the prevailing party 
cannot recover attorney’s fees pursuant to the Mold Addendum or Bedbug Addendum.   
 
 Defendants argue the Court has already decided the central issued raised in this 
demurrer.  The Court rejected the contention that Civil Code section 1717 transforms an 
ordinary indemnity provision into a prevailing party attorney’s fees provision.  Plaintiffs have no 
grounds and state no facts to support their cause of action for declaratory relief. Notably, each 
of Plaintiffs’ causes of action sound in tort and Plaintiffs have not alleged a cause of action for 
breach of contract.  Defendants argue there is no provision in any of the leases which allow 
either party to recover attorney fees as damages in a dispute regarding the terms, provisions 
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and/or interpretation of the lease agreements, or in an action to enforce the terms of the lease 
agreements. 
 
 Plaintiffs oppose the demurrers, arguing that if a contract requires one party to pay 
attorney’s fees if there is a lawsuit between the parties, including a lawsuit concerning an 
indemnity provision, then Section 1717 applies.  (See Baldwin Builders v. Coast Plastering 
Corp.  (2005) 125 Cal.App.4th 1339, 1346.)  Here, Plaintiffs argue the provisions in the addenda 
are not strict third-party indemnity clauses.  According to Plaintiffs, a direct reading of the 
clauses that contain the attorney’s fees provisions shows that they are not limited to third-party 
claims.  If tenants violated the terms of the Mold or the Bedbug addenda, the Defendants could 
sue them and seek recovery of attorney’s fees.  Plaintiffs argue the obligation to “indemnify” and 
“hold harmless” apply primarily to damages caused to the landlord as result of the tenant’s or 
tenant’s guests’ alleged actions. Neither clause mentions third parties or third-party claims. 
 
 Defendants note in the Reply that Plaintiffs failed to address the ruling in Zaragoza that 
was upheld by the First Appellate District Court (Division 3) when it denied the petition for writ of 
mandate   (A163412, 9/30/21.)   The leases and addenda in this case are identical to those 
Zaragoza.  Defendants argue they could not recover attorney’s fees if they sued Plaintiffs 
because there is no such provision.   
 
Analysis 
 A prevailing party may only recover its reasonable attorneys’ fees if permitted by law, 
statute, or contract.  (CCP § 1033.5(a)(10).Code of Civil Procedure § 1717 provides in part:  
 

In any action on a contract, where the contract specifically provides that 
attorney’s fees and costs, which are incurred to enforce that contract, shall be 
awarded either to one of the parties or to the prevailing party, then the party who 
is determined to be the party prevailing on the contract, whether he or she is the 
party specified in the contract or not, shall be entitled to reasonable attorney’s 
fees in addition to other costs. 

 
  The statute makes clear the action must be “on the contract” and the contract must 
specifically provide for the award of attorney’s fees incurred “to enforce that contract.”  Here, the 
provisions that mentions attorney fees are indemnity provisions which require the tenants to 
indemnify and hold Defendants harmless from claims arising from the negligence of the tenants 
or their guests.  Defendants argue these provision do not provide for recovery of attorney fees in 
action to enforce the agreements, but apply to claims from third parties, not direct claims of the 
landlord against the tenants.   
 
 “Indemnity agreements are construed under the same rules that govern the 
interpretation of other contracts.” (Alki Partners, LP v. DB Fund Services, LLC (2016) 4 
Cal.App.5th 574, 600.)  “Generally, an indemnification provision allows one party to recover 
costs incurred defending actions by third parties, not attorney fees incurred in an action between 
the parties to the contract.” (Ibid.)  “The general rule is that the specification of attorney fees as 
an item of loss in a third party claim indemnity provision (§ 2778, subd. 3) ‘does not constitute a 
provision for the award of attorney fees in an action on the contract which is required to 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/21/21 

 
 

- 4 - 

trigger section 1717.’ [Citation.]” (Rideau v. Stewart Title of California, Inc. (2015) 235 
Cal.App.4th 1286, 1298.)   
 
 This issue here is whether the provisions only applies to third party claims as Defendants 
have argued. “A clause that contains the words “indemnify” and “hold harmless” generally 
obligates the indemnitor to reimburse the indemnitee for any damages the indemnitee becomes 
obligated to pay third persons—that is, it relates to third party claims, not attorney fees incurred 
in a breach of contract action between the parties to the indemnity agreement itself.” (Alki 
Partners, LP v. DB Fund Services, LLC (2016) 4 Cal.App.5th 574, 600.) “Courts also examine 
the context in which the language appears. Generally, if the surrounding provisions describe 
third party liability, the clause will be construed as a standard third party indemnification 
provision.” (Alki Partners, LP v. DB Fund Services, LLC (2016) 4 Cal.App.5th 574, 600-601.)   
This Court relied on Alki Partners as directly on point in deciding the Zaragoza matter. 
 
  Plaintiffs, on the other hand, rely on Baldwin Builders v. Coast Plastering Corp. (2005) 
125 Cal.App.4th 1339, 1346. In that case, the court found, “the express language of the attorney 
fee clauses authorizes the recovery of attorney fees where one of the parties to the agreement 
brings an action to enforce the indemnity; such an action is one “on [the] contract” within the 
meaning of section 1717(a) and thus the attorney fee clauses are subject to the statutory 
requirement of reciprocity.”  (Baldwin Builders v. Coast Plastering Corp. (2005) 125 Cal.App.4th 
1339, 1346.)  Here, Plaintiffs are not bringing an action to enforce the indemnity agreement.  
Baldwin provides little help to Plaintiff’s arguments.   
 
 The Court in Baldwin further stated,   
 

This rule of reciprocity is itself subject to an exception where the recovery of 
attorney fees is authorized as an item of loss or expense in an indemnity 
agreement or provision. [Citations.] Because an indemnity agreement is intended 
by the parties to unilaterally benefit the indemnitee, holding it harmless against 
liabilities and expenses incurred in defending against third party tort claims 
(see Civ. Code, § 2772), application of reciprocity principles would defeat the 
very purpose of the agreement. 
 

(Baldwin Builders v. Coast Plastering Corp. (2005) 125 Cal.App.4th 1339, 1344.) 
 
 Plaintiffs also rely on Hjelm v. Prometheus Real Estate Group, Inc. (2016) 3 Cal.App.5th 
1155, in which Plaintiffs argue the court there addressed a similar clause in an apartment lease.  
The court found section 1717 applicable and awarded attorney’s fees to the plaintiffs.    
 
  The indemnity provision in Hjelm v. Prometheus Real Estate Group, Inc. is 
distinguishable from provisions at issue here.  In Hjelm the provision provides, 
  

 ‘Resident(s) shall further indemnify, defend and hold harmless Management 
from and against all claims arising from any breach of default in the performance 
of any obligation on Resident(s) part to be performed under the terms of the 
Rental Agreement.’ Such a one-sided attorney's fee provision is in violation 
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of Civil Code § 1717(a). 
 

(Hjelm v. Prometheus Real Estate Group, Inc. (2016) 3 Cal.App.5th 1155, 1161.) 
 
   The language in the Hjelm indemnity provision contemplated a “breach of the default in 
the performance” under the contract.  A third party could not possibly be liable for “breach of 
performance” of obligations under the lease, therefore the indemnity provision was clearly not 
intended for claims of third party.  There provisions at issue in the case at bench are not so 
clearly intended to apply to claims between the landlord and tenant.  “The court will not infer that 
the parties intended an indemnification provision to cover attorney fees between the parties if 
the provision ‘does not specifically provide for attorney's fees in an action on the contract … ’” 
(Alki Partners, LP v. DB Fund Services, LLC (2016) 4 Cal.App.5th 574, 600-601.)   
 
 As Plaintiffs have not alleged no other provision that allows Defendants to recover 
attorney’s fees, it appears Plaintiffs have not alleged an attorney’s fee provision that triggers 
Civil Code § 1717’s reciprocity.  The demurrer is therefore sustained. 
 
Defendants’ Request for Judicial Notice 
 Pursuant to Evidence Code § 453 and 452(d), Defendants request the Court to take 
judicial notice of the following: 

1. Exhibit A—First Amended Complaint 
2. Exhibit B—Correspondence Memo from Contra Costa Superior Court 
3. Exhibit C—Tentative Ruling on August 19, 2021, in the matter of Zaragoza, et al. v. 

Lopez, et al. on MSA 
4. Exhibit D—Decision of the First Appellate District Court in Zaragoza v. Superior Court of 

the County of Contra Costa 
 

 The court takes judicial notice of the existence of Exhibits A and B.  The Court takes 
judicial notice of Exhibits C and D. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
HEARING ON MOTION FOR STANDING PURSUANT TO CORP. CODE 17709.3 
FILED BY BIMAL PATEL M.D., et al. 
* TENTATIVE RULING: * 
 
Continued to December 2, 2021, 9:00 a.m. 
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 6.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY MATTHEW N. SIROTT, M.D., et al. 
* TENTATIVE RULING: * 
 
Continued to December 2, 2021, 9:00 a.m. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION TO STAY DECISION BECAUSE OF EXCUSABLE ERROR 
FILED BY KENNETH BARKER 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS. BUDDE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ANITA L. BUDDE 
* TENTATIVE RULING: * 
 
Continued to December 2, 2021, at 9:00 a.m.   
 
The Case Management Conference set for 10/27/21 is continued to December 2, 2021, 
at 9:00 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
HEARING ON MOTION FOR ATTORNEY FEES OF $13,615 
FILED BY PANDA RESTAURANT GROUP 
* TENTATIVE RULING: * 
 
Defendants’ Motion for Attorney’s Fees is based upon CCP §425.16(c)(1), which includes the 
requirement that  “a prevailing defendant on a special motion to strike shall be entitled to 
recover his or her attorney’s fees and costs.” This requirement is mandatory. G.R. v. Intelligator 
(2010) 185 CA4th 606. It applies equally to defendants that prevail after hearing and to 
defendants that are dismissed while anti-SLAPP motion is pending. White v. Lieberman (2002) 
103 CA4th 210, 220-221. As the prevailing parties, Defendants are entitled to an award of 
attorney’s fees as to both the Motion to Strike brought on behalf of the individual Defendants 
(who were dismissed while the anti-SLAPP motion was pending) on the original complaint and 
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as to the anti-SLAPP motion brought by Defendants Panda and Robinson Di Lando as to the 
First Amended Complaint.  
  

Attorneys’ fees under this section are determined using the “lodestar” method, which 
simply involves multiplying the number of hours spent by the hourly compensation of each 
attorney to arrive at a base value.  Komarova v. National Credit Acceptance, Inc. (2009, 1st 
Dist) 175 Cal App 4th 324).  The hours spent and the rates charged must be reasonable. The 
hourly rates charged are more than reasonable at $175 per hour. Similarly, the hours billed on 
the two motions, as well as on the subject motion, appear to the Court to be reasonable and 
necessary as well. According to the Declaration of Tobias Kane submitted with the moving 
papers, all of the claimed fees were submitted to and paid by Defendant Panda. As such the 
motion is granted in the requested amount of $13,615 

 

  

10.  TIME:  9:00   CASE#: MSC19-02408 
CASE NAME: SWENINGSEN VS. GUPTA 
HEARING ON MOTION FOR ORDER AWARDING ATTORNEY FEES 
FILED BY WILLIAM C. SCOTT JR. 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

  

11.  TIME:  9:00   CASE#: MSC20-00334 
CASE NAME: TOGNELA VS. HASTINGS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DAVID TOGNELA, et al. 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

  

12.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL  VS.  EBMUD 
HEARING ON MOTION FOR PREFERENCE (CCP 36) 
FILED BY JEROME GILBERT, JUDY GILBERT 
* TENTATIVE RULING: * 
 
Before the Court is a continued hearing on a motion for trial preference under Code of Civil 

Procedure § 36 ("Preference Motion") filed by defendants and cross-defendants Jerome Gilbert 

http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
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and Judy Gilbert, individually and as Trustees of the Jerome B. Gilbert and Judy B. Gilbert Trust 

Dated January 28, 1999 ("Gilberts" or "Moving Parties").  

In its September 30, 2021 tentative ruling, the Court requested supplemental briefing from the 

parties on certain issues. The Gilberts, East Bay Municipal Utility District ("EBMUD"), Nick 

Lawrence, Trustee of the 911 Trust, and Barbara Sorenson ("Lawrence/Sorenson"), and the 

Bennetts filed supplemental memoranda, and Defendants and Cross-Complainants Decker 

Bullock Dreyfus, Inc. dba Golden Gate Sotheby's International Realty, Sean Fruth, and Aleso 

Gourhan ("Decker Parties") filed a supplemental memorandum withdrawing their prior non-

opposition to the Preference Motion and opposing the trial preference.  

For the reasons set forth, the motion is granted. All parties in the Bennett Action and Brown 

Action shall appear to address the scheduling of issue conferences, trial dates and related 

procedural matters for those actions.  

Factual Background 

The matter before the Court involves three civil actions that have been consolidated for 

purposes of discovery and pre-trial proceedings, including David Estopinal v. East Bay 

Municipal Utility District, et al., and related cross-actions, Case No. MSC20-01593 ("Estopinal 

Action") and Carl Bennett and Dawn Bennett v. East Bay Municipal Utility District, et al., and 

related cross-actions, Case No. MSC20-01714 ("Bennett Action"), and Herbert Brown and 

Rebecca A. Brown v. East Bay Municipal Utility District et al., and related cross-actions, Case 

No. MSC20-02480 ("Brown Action") (collectively the "Consolidated Actions").   

On March 11, 2020, an East Bay Municipal Utility District ("EBMUD") water line broke causing 

water to flow down Tappan Terrace located in a residential neighborhood in Orinda. There was 

a landslide and damage to properties on Tappan Terrace. Disputes regarding the cause of the 

water line break, the landslide, and EBMUD's response to these events are the subject of the 

Consolidated Actions, which include numerous related cross-complaints filed in each case.  

The Tappan Terrace Homeowners Association is named as a defendant in the Bennett Action 

as well as homeowners in the development that the Bennetts allege were responsible for 

maintaining the street Tappan Terrace, including Lawrence/Sorenson who in turn have filed a 

cross-complaint against the Gilberts and others.(Tipton Decl. Exhs. 1, 6.) EBMUD has cross-

complained in the Bennett Action against the Gilberts and other homeowners as have the 

Decker Parties. (Tipton Decl. Exhs. 7, 8.)  

Defendants/cross-defendants the Gilberts move for trial preference based on their advanced 

age, both being over 70 years old, and their health conditions. Jerome Gilbert will be 91 in 

November, and Judy Gilbert will be 88 in December. (Jerome Gilbert Decl. ¶ 3; Judy Gilbert 

Decl. ¶ 3.) 

Jerome Gilbert has suffered from peripheral neuropathy for a decade, a disease that causes 

pain and numbness in his extremities and requires him to move frequently to avoid the pain and 

numbness. (Jerome Gilbert Decl. ¶ 4.) Judy Gilbert suffers from type 2 diabetes which she has 

had for 20 years as well as hypertension. (Judy Gilbert Decl. ¶ 4.) Their counsel submits life 
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expectancy tables from the CACI Jury Instructions that show an increased risk of mortality over 

the next year for each of the Gilberts based on their advanced ages. (Tipton Decl. Exh. 10.) 

No Sua Sponte Reconsideration of Order Compelling Arbitration 

The Bennetts filed a conditional non-opposition to the Preference Motion, conditioned on the 

Court sua sponte reconsidering its prior order compelling arbitration of the Bennetts' claims 

against the Gilberts. The Court declines to sua sponte reconsider the Court's prior order 

compelling arbitration of the Bennetts' claims against the Gilberts.  

Procedural Issues Raised by EBMUD 

The EBMUD supplemental briefing highlights that the Consolidated Actions have not been 

consolidated for trial, only for pre-trial proceedings. EBMUD also points out that the Gilberts are 

not parties to the Estopinal Action; as non-parties, they have no interest in that action and no 

standing to request trial preference in that action. The Gilberts' motion does not include any 

evidence they are named cross-defendants in the Estopinal Action. (See Tipton Decl. ISO Pref. 

Mot. Exhs. 6-9.) Therefore, the Court construes the Preference Motion as not seeking trial 

preference in that case as a result. 

EBMUD also raises the issue that the Gilberts' Preference Motion was filed in the 

Estopinal/Bennett Action before the Brown Action was consolidated on September 16, 2021 for 

discovery and pre-trial purposes. The Gilberts' Preference Motion was filed after the motions to 

consolidate the Brown Action were on file, the initial hearing on the Preference Motion was after 

the cases were consolidated, and the Preference Motion clearly contemplated that it applied to 

the Brown Action as well. (See Tipton Decl. ISO Pref. Mot. Exhs. 6-9, including EBMUD cross-

complaint in the Brown Action.) As the Court stated in its post-consolidation September 30, 

2021 tentative ruling on the Preference Motion which continued the hearing on the motion for 

further briefing, the Court interprets the Gilberts' Preference Motion as applying to the now-

consolidated Brown Action as well. After the Gilberts filed their Preference Motion, 

Lawrence/Sorenson also filed a cross-complaint against the Gilberts in the Brown Action on 

August 17, 2021. 

Analysis 

The Court's prior tentative ruling set forth the standards for granting trial preference under Code 

of Civil Procedure § 36(a). Trial preference is mandatory under the statute if the party seeking 

preference is over 70 years old, which the Gilberts are, and the Court finds: "(1) The party has a 

substantial interest in the action as a whole. [and ¶] (2) The health of the party is such that a 

preference is necessary to prevent prejudicing the party’s interest in the litigation." (Fox v. 

Superior Court (2018) 21 Cal.App.5th 529, 533 ("Fox"); Koch-Ash v. Superior Court (1986) 180 

Cal.App.3d 689, 692 ["We conclude that section 36, subdivision (a), as construed by this court in 

Rice v. Superior Court (1982) 136 Cal.App.3d 81, is mandatory and absolute in its application 

and does not allow a trial court to exercise the inherent or statutory general administrative 

authority it would otherwise have."].)  
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The trial preference is mandatory even when a party has engaged in litigation strategies that 

other parties contend should have waived the party's right to a trial preference or warrant denial 

of a trial preference for bad faith. (Kosh-Ash v. Superior Court, supra, 180 Cal.App.3d at 693-

694 [party's agreement that "test case" could proceed to trial did not preclude party from moving 

for and obtaining mandatory trial preference order though test case judgment was still on 

appeal]; Rice v. Superior Court, supra, 136 Cal.App.3d at 84 [party entitled to trial preference in 

re-filed action after court granted trial preference in original action, court would not grant party's 

continuance request based on illness, party dismissed original action without prejudice, and 

refiled action with new motion for trial preference].)  

A. Gilberts' Health and Code of Civil Procedure § 36(a)(2) 

 

The directive of the statute and the cases construing it is clear, as the Court explained in Rice v. 

Superior Court (1982) 136 Cal.App.3d 81: "[S]ubdivision (a) goes beyond the consideration of 

convenience to protect a legislatively acknowledged substantive right to trial and to obtain a full 

measure of damages during the litigant's lifetime. . . . [A]n abuse of discretion in denying a trial 

preference to a litigant coming within the qualifications of subdivision (a) might forever deprive 

that litigant of the very substantive rights the statute is intended to protect." (Id. at 90-91.) In 

Miller v. Superior Court (1990) 221 Cal.App.3d 1200, the Court summarized the import of the 

decisions under Code of Civil Procedure § 36:  

[R]elevant precedent upholds the absolute command of section 

36(a) in light of its plain meaning, despite recognition that in 

certain instances there are strong countervailing considerations -- 

deriving from principles of efficient trial court management; from 

fairness and due process to other litigants; and from divergent 

public policy or statutory contexts in which the section 36(a) 

mandate may be difficult, impractical, or impossible to realize. In 

short, we approach this case against a background of relevant 

precedent which holds section 36(a) is a comprehensive and final 

legislative judgment on the issue, which must prevail whenever the 

section 36(a) right is juxtaposed to another countervailing 

argument, based on whatever legitimate or seemingly compelling 

public interest. 

(Id. at 1206.)  

Some parties opposing the motion challenge the sufficiency of the Gilberts' showing regarding 

their health. There is a limited body of reported decisions addressing the health standard under 

Code of Civil Procedure § 36(a)(2). In assessing the sufficiency of the evidence of health issues 

that require trial preference to avoid prejudicing their interest in the Gilberts' interest in litigation, 

the Court is guided by the standard established in the express language of the statute and the 

construction of the statute in the Fox decision. (See Fox v. Superior Court, supra, 21 

Cal.App.5th at 534 [finding the standard under Code of Civil Procedure § 36(a)(2) is "more open 

ended" and does not require evidence that an elderly litigant "might die before trial or become 
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so disabled" that the party cannot meaningfully participate, in a case in which the litigant was 

diagnosed with cancer].)  

The Court is also guided by the purposes of the statute. (See Looney v. Superior Court (1993) 

16 Cal.App.4th 521, 532 fn. 2 ["There can be little argument that section 36 was enacted for the 

purpose of assuring that an aged or terminally ill plaintiff would be able to participate in the trial 

of his or her case and be able to realize redress upon the claim asserted," and "This is not only 

the obvious intent of the words used in the statute, it is borne out by the legislative history. The 

comment to the digest of the legislation relating to section 36 by the Assembly Committee on 

Judiciary states: 'This Bill would provide an early trial date for persons who because of their 

advanced age or serious medical problems might die or become incapacitated before their 

cases come to trial.' "].) 

As to the Bennett Action and the Brown Action, the Court finds that the Gilberts have made the 

necessary showing under Code of Civil Procedure § 36(a)(2) that their ages, chronic health 

conditions, and increased risk of mortality meet the second prong of Code of Civil Procedure § 

36(a)(2). (Judy Gilbert Decl.; Jerome Gilbert Decl.; Tipton Decl., Exh. 10.) The Court finds that 

under the standard of the statute and the cases, the health of Judy Gilbert and Jerome Gilbert is 

such that a preference in setting the cases for trial is necessary to prevent prejudicing their 

interests in the Bennett and Brown Actions.  

B. Gilberts' "Substantial Interest" in the Bennett Action "As A Whole" 

 

As to the first prong of Code of Civil Procedure § 36(a) applied to the Bennett Action, EBMUD 

contends that the Gilberts do not meet the requirements of Code of Civil Procedure § 36(a)(1) 

because they do not have a "substantial interest in the whole of the action." EMBUD cites the 

fact the Bennetts' claims against the Gilberts are in arbitration and stayed.  

The Court is persuaded that the Gilberts have a substantial interest in the Bennett Action 

notwithstanding that the claims by the Bennetts against them are in arbitration. The Court bases 

its conclusion on the fact there are multiple cross-complaints naming the Gilberts as cross-

defendants, as well as on certain points raised and authorities cited in the Gilberts' and the 

Lawrence/Sorenson's supplemental briefing. Both the Gilberts and Lawrence/Sorenson argue 

persuasively that the Court cannot sever the cross-complaints and that they must be tried with 

the main action.  

Lawrence/Sorenson Parties in addition contend that their "tort of another" claim for damages is 

not a derivative claim, that their claim has accrued, and the claim for these damages must be 

tried as part of the jury's determination of the substantive claims in the action. (See Hsu v. 

Abarra (1995) 9 Cal.4th 863, 869 fn. 4.) (See also Monster, LLC v. Superior Court (2017) 12 

Cal.App.5th 1214, 1229.) The Lawrence/Sorenson claims are explicitly not stayed by the 

arbitration order, nor are any of the other cross-claims against the Gilberts. 

The Decker Parties also argue they can move for a stay of the entire action based on the 

arbitration of the Bennetts' claims against the Gilberts. The Gilberts moved for a stay under 

Code of Civil Procedure § 1281.4, and the Court ruled on that motion, staying only the Bennetts' 
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claims against the Gilberts pending completion of the arbitration. (March 22, 2021 Order.) The 

supplemental brief is not a motion for a stay in any event. 

The Court finds that the Gilberts have a substantial interest in the whole of the Bennett Action 

under Code of Civil Procedure § 36(a)(1). As a result, as to the Bennett Action, the Gilberts 

have met the standards for granting trial preference under Code of Civil Procedure § 36(a), and 

the Court grants the Preference Motion as to the Bennett Action. The Court addresses related 

issues that follow the grant of the motion as to that action below. 

C. Gilberts' "Substantial Interest" in the Brown Action "As A Whole" 

 

Applying Code of Civil Procedure § 36(a)(1) to the Brown Action, the Court reaches the same 

conclusion. The Court finds EBMUD's argument that the Preference Motion was not filed in the 

Brown Action unpersuasive under the circumstances, given that consolidations motions, 

including one filed by EBMUD itself, had already been filed, the consolidation motions were 

granted over a month ago and before any hearing on the Preference Motion, the Gilberts' 

motion expressly cited and relied on the EBMUD cross-complaint in the Brown Action as a basis 

for the Preference Motion, and the Gilberts clearly intended the Brown Action to be within the 

scope of the motion. (Tipton Decl. Exh. 9.)  

The Court finds that the Gilberts have a substantial interest in the Brown Action as a whole 

under Code of Civil Procedure § 36(a)(1) for similar reasons indicated with respect to the 

Bennett Action.  

Appearances Required to Address Issue Conferences, Trial Scheduling and Management 

of Discovery in the Bennett Action and Brown Action 

The Court's clarifies its September 30, 2021 tentative ruling, as requested by the Bennetts. 

While the Gilberts demonstrated to the Court's satisfaction that they met the "health" prong of 

the preference statute, the Court requested supplemental briefing by the parties regarding the 

justiciability of the claims against the Gilberts, and whether the claims were severable, before 

making a final ruling on the Preference Motion in part in order to address whether the first prong 

of Code of Civil Procedure § 36(a) was met.  

The Court is now convinced that the Gilberts have met both of the requirements of Code of Civil 

Procedure § 36(a) for purposes of granting a trial preference in the Bennett Action and Brown 

Action. Though the Court sought dates from the parties based on the 120 day period for the trial 

date running from the date of the initial hearing on the motion, the Gilberts point to the 

provisions of Code of Civil Procedure § 36(f) which set forth the 120-day trial date deadline. By 

the terms of Code of Civil Procedure § 36(f), the 120-day deadline for setting the trial date runs 

from the date the trial preference motion is granted, which is the date of this ruling. 

There are a number of practical and procedural issues that flow from the Court's ruling. The 

Court agrees with the parties who have pointed out the actions are not consolidated for trial, nor 

has any party sought such consolidation. The parties should be prepared to address the 

following issues, and any others that may be appropriate in light of this ruling: 
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1. Setting issue conference dates and trial dates in the separate Bennett Action and Brown 

Action, with related filing deadlines. 

2. Whether an order providing for expedited discovery service and response deadlines, and 

expedited procedures for resolution of any discovery motions, should be issued.  

3. Whether a discovery referee should be appointed to address discovery disputes to allow 

for timely resolution of discovery issues which may not otherwise result as a practical 

matter given the Court's other obligations and the time constraints the trial dates will 

impose. 

 

Untimely Filings 

The Court's September 30, 2021 tentative ruling on the Preference Motion required parties to 

supplemental briefs in response to the Gilberts' supplemental brief to be filed by October 12, 

2021. All supplemental briefs in response to the Gilberts' brief were filed late; only the Bennetts' 

counsel submitted a declaration offering an excuse for the untimely filing based on technical and 

computer problems.   

The Court expects the parties to fully comply with its Orders, including timely filing pleadings, 
not merely timely service of the other parties. 

 

  

13.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL  VS.  EBMUD 
SPECIALLY SET HEARING ON: JOINDER TO PLAINTIFFS' APPLICATION FOR 
PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
See Line 14 below. 
 

  

14.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL  VS.  EBMUD 
SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY C20-02480 
* TENTATIVE RULING: * 
 
Before the Court is an application for a preliminary injunction filed by plaintiffs Herbert L. Brown 

and Rebecca A. Brown ("Browns" or "Moving Parties"). For the reasons set forth, the application 

is denied, without prejudice. 

Factual Background 

The matter before the Court involves three civil actions that have been consolidated for 

purposes of discovery and pre-trial proceedings, including David Estopinal v. East Bay 

Municipal Utility District, et al., and related cross-actions, Case No. MSC20-01593 ("Estopinal 

Action") and Carl Bennett and Dawn Bennett v. East Bay Municipal Utility District, et al., and 
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related cross-actions, Case No. MSC20-01714 ("Bennett Action"), and Herbert Brown and 

Rebecca A. Brown v. East Bay Municipal Utility District et al., and related cross-actions, Case 

No. MSC20-02480 ("Brown Action") (collectively the "Consolidated Actions").   

On March 11, 2020, an East Bay Municipal Utility District ("EBMUD") water line broke, causing 

water to flow down Tappan Terrace located in a residential neighborhood in Orinda. There was 

a landslide and damage to properties on Tappan Terrace. Disputes regarding the cause of the 

water line break, the landslide, and EBMUD's response to these events are the subject of the 

three lawsuits, the Brown Action, the Estopinal Action and Bennett Action, and the numerous 

related cross-actions filed in each case. 

The Browns' Ex Parte Application for TRO and Preliminary Injunction 

The Browns are the owners of a property in the Tappan Terrace community located at 26 

Ichabod Lane in Orinda (the "Property"). (Brown Decl. ¶ 1.) Prior to consolidation of the actions, 

Department 7 heard the Brown's ex parte application for a temporary restraining order and an 

order to show cause regarding preliminary injunction (for convenience, the "Preliminary 

Injunction Motion"). The Court denied the ex parte application and set a hearing on the 

Preliminary Injunction Motion for September 17, 2021 in Department 7. On September 16, 2021, 

the Brown Action was ordered consolidated for discovery and pre-trial discovery purposes, and 

the Browns' Preliminary Injunction Motion was re-set for hearing on September 30, 2021 in 

Department 33 with other hearings in the Consolidated Actions. 

The Preliminary Injunction Motion asks the Court to direct EBMUD to remove the 2-inch 

temporary emergency water lines placed by EBMUD above ground on the Browns' Property to 

maintain water service for other homeowners in the Tappan Terrace community and to re-install 

them below ground. (Prel. Inj. Mot. p. 1, l. 28 - p. 2, l. 2.) Specifically, the Browns seek the 

following order: 

Within 48 hours of this Order, fully comply with the terms and 

scope of EBMUD's Easement by removing all piping and related 

piping on Plaintiffs' property that is above ground, and placing said 

piping and related equipment, 18 inches below ground on 

Plaintiffs' property, as EBMUD's Easement requires. 

(Prel. Inj. Mot. p. 2, ll. 8-11.)  

David Estopinal, plaintiff in the Estopinal Action and a defendant/cross-complainant in the Brown 

Action, filed a joinder in the Preliminary Injunction Motion on August 24, 2021, though the relief 

sought in the Preliminary Injunction Motion is limited to the Browns' Property. EBMUD opposes 

the motion and joinder.  

Standards Governing Preliminary Injunction 

The purpose of a preliminary injunction is to maintain the status quo during the litigation until the 

case can be determined on the merits. (SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 

Cal.App.4th 272, 280.) The status quo is generally considered to be "the last actual peaceable, 
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uncontested status which preceded the pending controversy." (Integrated Dynamic Solutions, 

Inc. v. VitaVet Labs, Inc. (2016) 6 Cal.App.5th 1178, 1184.) 

The decision to grant or deny a preliminary injunction "generally rests in the sound discretion of 

the trial court." (Millennium Rock Mortgage, Inc. v. T.D. Service Co. (2009) 179 Cal.App.4th 804, 

808.) "In determining whether to issue a preliminary injunction, the trial court considers two 

related factors: (1) the likelihood that the plaintiff will prevail on the merits of its case at trial, and 

(2) the interim harm that the plaintiff is likely to sustain if the injunction is denied as compared to 

the harm that the defendant is likely to suffer if the court grants a preliminary injunction. [Citation 

omitted.]" (Id.) (See also White v. Davis (2003) 30 Cal.4th 528, 554; Butt v. State of California 

(1992) 4 Cal.4th 668, 677-678.) "The moving party must prevail on both factors to obtain an 

injunction." (Pittsburg Unified School Dist. v. S.J. Amoroso Construction Co., Inc. (2014) 232 

Cal.App.4th 808, 813-814.) The party seeking the preliminary injunction has the burden of 

showing all elements necessary to support its issuance. (O’Connell v. Superior Court 

(Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.)  

"[T]he general rule is that an injunction is prohibitory if it requires a person to refrain from a 

particular act and mandatory if it compels performance of an affirmative act that changes the 

position of the parties. [Citations omitted.] The substance of the injunction, not the form, 

determines whether it is mandatory or prohibitory. [Citation omitted.]" (Davenport v. Blue Cross 

of California (1997) 52 Cal.App.4th 435, 446-447.)  

To obtain a mandatory injunction, the moving party is required to clearly establish its right to the 

relief and to demonstrate "that irreparable injury will flow from its refusal."  (Id. at 448.) 

Mandatory injunctions in general are reserved for " 'extreme cases where the right thereto is 

clearly established.' [Citations, internal quotation marks omitted.]" (Integrated Dynamic 

Solutions, Inc. v. VitaVet Labs, Inc., supra, 6 Cal.App.5th at 1183-1184 [quoting City of Corona 

v. AMG Outdoor Advertising, Inc. (2016) 244 Cal.App.4th 291, 299].) (See also Teachers Ins. & 

Annuity Assn. v. Furlotti (1999) 70 Cal.App.4th 1487, 1493 ["We emphasize that 'a preliminary 

mandatory injunction is rarely granted, and is subject to stricter review on appeal.' [Citation, 

internal quotation marks omitted.]"].) 

When a litigant seeks an injunction against a public agency, the Court must also consider the 

public interest. (Tahoe Keys Property Owners' Assn. v. State Water Resources Control Bd. 

(1994) 23 Cal.App.4th 1459, 1472–1473 ["Where  . . . the plaintiff seeks to enjoin public officers 

and agencies in the performance of their duties[,] the public interest must be considered. 

[Citation omitted.]"].)  

Analysis 

The Court has carefully considered and weighed the authorities cited and evidence submitted in 

support of and in opposition to the Preliminary Injunction Motion. The evidence shows that there 

was a major landslide that is still being investigated which must be addressed to allow a 

permanent repair of the water pipes to be completed. (Brown Decl. ¶¶ 3, 5; Estopinal Decl. ¶¶ 7, 

8; Ambrose Decl. ¶¶ 2, 4, 7.) EBMUD contends that the stability of the land remains at issue, 

and the plans for addressing the land subject to the slide and repairs to Tappan Terrace Road 
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are still being formulated. (Ambrose Decl. ¶ 7.) The temporary water pipes, including those over 

the Browns' Property, are necessary to provide water service to Tappan Terrace community 

pending the planning and completion of the permanent reconstruction of the water mains. 

(Ambrose Decl. ¶ 4.) 

The Browns and Mr. Estopinal concede the temporary piping has been installed for many 

months since March 2020 in order to provide water service to the community after the 

catastrophic water main break, a landslide, and the destruction of the roadway on Tappan 

Terrace Road. (Brown Decl. ¶ 5; Estopinal Decl. ¶¶ 4, 5.) For purposes of the current 

controversy raised by the Preliminary Injunction Motion, the Court views the status quo as the 

temporary water pipe installed to provide water service to the Tappan Terrace community in 

March 2020 after the landslide and water main break.  

Mr. Brown and Mr. Estopinal state that EBMUD intends to replace the two-inch temporary pipe 

with a four-inch pipe and is staking out the location of the new water pipe to fit within the 

EBMUD easement and right of way based on communications with Mr. Brown in May 2021, with 

work anticipated to commence by September 2021. (Brown Decl. ¶¶ 11-15, Exhs. C-E.) (See 

also Estopinal Decl. ¶ 6.) EBMUD and the Browns appear to dispute the correct diagram of the 

location of the temporary water pipe located on the Browns' Property which the parties 

discussed and may have agreed to in April 2020. (Brown Reply p. 4, ll. 5-19.; Ambrose Decl. ¶¶ 

4-6 and Exhs. B and C.) Communications concerning the change to the four-inch water pipe 

reflect a concern for public safety by providing improved water flow to a fire hydrant on Tappan 

Terrace based on EMBUD's coordination with the local fire department. (Estopinal Decl. Exh. E.)  

EBMUD contends the Grant of Easement is not limited to locating water pipes 18 inches 

underground, but includes a broader, related right of way over the Browns' Property "for the 

purpose of laying down, constructing, reconstructing, removing, replacing, repairing, 

maintaining, operating, and using, as the Grantee may see fit, for the transmission and 

distribution of water, a pipe or pipe lines . . .  in, under, along and across" the Property, among 

other provisions. (Brown Decl. Exh. A; Ambrose Decl. Exh. A [emphasis added].) EBMUD does 

not concede that it has violated the scope of the Grant of Easement with the temporary water 

pipe location, and contends the easement must be construed liberally in EBMUD's favor, a 

contention not disputed by the Browns. (Norris v. State (1968) 261 Cal.App.2d 41, 46-47 ["A 

grant is to be interpreted liberally in favor of the grantee. (Civ. Code, § 1069.) This applies to a 

grant of an easement. [Citation omitted.]"].)  

Further, EBMUD points out that the grant of an easement carries with it "secondary easements" 

necessarily incidental to the express easement, and consistent with the purposes and use of the 

primary easement. (See Dolnikov v. Ekizian (2013) 222 Cal.App.4th 419, 428-429 ["Thus, where 

the easement was for flood control purposes, one court held, it carried a secondary easement 

for repair of the channel including the right 'to take earth, rock, sand and gravel for the purpose 

of excavating, widening and deepening or otherwise rectifying the channel and the maintenance 

and repair of embankments and other protection work.' [Citation omitted.]," quoting Haley v. L. 

A. County Flood Control Dist. (1959) 172 Cal.App.2d 285, 290, and finding that building a 

retaining wall and grading were necessary secondary easements for an easement for ingress 
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and egress in that case].) On this record, given the burden the Browns must meet to obtain a 

mandatory preliminary injunction, the placement of temporary water pipes in part above ground 

on the Browns' Property seems to be a potentially necessary incident to the reconstruction, 

repair, and replacement of the water pipes under the Grant of Easement. (Ambrose Decl. ¶ 6.)  

The Browns contend they have demonstrated that EBMUD's temporary water pipe is a nuisance 

that is interfering with their use and enjoyment of their Property. Among the factors the Court 

must consider, however, in evaluating whether there is an actionable nuisance is the public 

utility of the conduct. (See Brown Reply, p. 7, l. 9.) A nuisance claim requires the plaintiff to 

prove both substantial damage and unreasonableness. (San Diego Gas & Electric Co. v. 

Superior Court (1996) 13 Cal.4th 893, 938.) 

The Browns are asking the Court to issue a preliminary, mandatory injunction directing EBMUD 

to immediately remove all the current temporary pipes and related equipment necessary to 

provide water service to the Tappan Terrace community and reinstall water pipes one and a half 

feet below ground on the Browns' Property, a change in the status quo that has existed since 

EBMUD put in place the temporary measures to begin to address repair, reconstruction, and 

restoration of permanent water service many months ago. The Browns have not demonstrated 

that this is an "extreme case" that warrants the mandatory injunction they request under the 

circumstances. Even if the EBMUD current temporary pipe is placed outside the scope of the 

Grant of Easement, which the Court is not determining one way or the other, in balancing the 

equities between the parties for purposes of a mandatory preliminary injunction, the Court finds 

that the balance of harms under the circumstances does not warrant granting an order 

compelling the immediate removal and reinstallation of the temporary water service pipes below 

ground on the Browns' Property. The Court's ruling is also made in light of the Court's 

concurrent order for the Brown Action to be set for trial within 120 days based on the trial 

preference motion filed by cross-defendants Judy Gilbert and Jerome Gilbert.  

While the Court is sympathetic to the delay and frustration the moving parties are experiencing, 

the issues in the pending litigation in this case and in two related involve complex factual and 

legal issues. The cause of the landslide and water main break, and the approach, expense, and 

ultimate liability for repairing the landslide and restoring proper water service to the community 

with permanent pipes are matters that will require resolution at trial or through settlement. Until 

then, the Court will not interfere with the temporary, interim solutions EBMUD has seen fit to put 

in place to keep water flowing to the Tappan Terrace community by issuing the mandatory 

injunction sought by the Browns. 

Evidentiary Objections 

The Browns and the Gilberts object to one statement in paragraph 2 of the Declaration of 

Michael Ambrose filed by EBMUD in opposition to the motion which states that a landslide 

sheared EBMUD's main water line under Tappan Terrace. The Court sustains the objection to 

the extent the statement purports to state a conclusion regarding what caused the pipe to break, 

but admits the statement for a limited purpose as a statement of two undisputed facts; namely, 
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that the EBMUD main water pipe under Tappan Terrace broke and that there was a landslide, 

not necessarily in that order.  

EBMUD has submitted evidentiary objections to the Brown Declaration, and to the Declarations 
of David Estopinal and his counsel Brian Miles in support of the Estopinal joinder. Given the 
Court's ruling, the Court does not find it necessary to address EBMUD's objections. 

 

  

15.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL  VS.  EBMUD 
HEARING ON JOINDER IN MOTION TO CONSOLIDATE BY EBMUD 
FILED BY JEROME GILBERT, JUDY GILBERT 
* TENTATIVE RULING: * 
 

 
Denied as moot based on prior order granting motion to consolidate. 
 

  

16.  TIME:  9:00   CASE#: MSC21-00074 
CASE NAME: CORDOVA VS. UBER TECHNOLOGIES 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY PEDRO GARICA JR. 
* TENTATIVE RULING: * 
 

The motion for a determination of good faith settlement, filed by defendant Pedro Garcia 
Jr., is denied without prejudice. The motion fails to provide sufficient evidence for the Court to 
determine that Garcia’s auto insurance policy limits satisfy the criteria in Tech-Bilt, Inc. v. 
Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 (“Tech-Bilt”). 

Background 

On August 22, 2019, while driving on Highway 80, plaintiff was rear ended by 
defendant Garcia, who was, in turn, rear ended by defendant Cilirino Llanto Angulo. It appears 
that defendant Angulo was working for Uber at the time. Plaintiff filed this negligence lawsuit on 
or about January 13, 2021 against Garcia, Angulo, and three corporate defendants. Plaintiff 
alleges she suffered wage loss, hospital and medical expenses, and general damages. 
She further alleges defendants were speeding.  

About a month after plaintiff filed suit, on February 11, 2021, defendant Garcia settled 
with plaintiff for defendant’s policy limits in the amount of $30,000 in return for a release from 
plaintiff. (See Exhibits A-B to Declaration of Aron K. Liang.) At the time, none of the other 
defendants had been served. In June, the non-settling defendants answered and defendant 
Angulo cross-complained against defendant Garcia for indemnity and contribution.  
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Defendant Garcia subsequently filed this motion for a determination of good faith 
settlement. He argues his liability is less compared to Angulo since Garcia was the middle car in 
the collision, while Angulo was the last car, which rear-ended Garcia. In support of the motion, 
Garcia submits his own declaration and a declaration from his attorney. The attorney’s 
declaration attaches a release from plaintiff in exchange for the sum of $30,000. The attorney 
also submits a redacted declarations page supporting that the sum contemplated by the release 
matches the coverage available under plaintiff’s policy. Consistent with this information, 
defendant Garcia’s declaration attests to his insurance having “bodily injury policy limits of 
30/60.” Garcia also asserts that the State Farm policy is his only applicable insurance policy. 

Defendant Angulo filed an opposition and, later, a “corrected” opposition to the motion. 
The Court has reviewed the latter, which argues that (1) Garcia failed to meet his burden and 
(2) Angulo is entitled to additional time to conduct discovery on the issue of good faith. 

With his reply, defendant Garcia provides an additional declaration from counsel that 
includes a demand letter from plaintiff for $450,000.  

Discussion 

Code of Civil Procedure § 877.6 (a)(1) provides, in relevant part, “Any party to an action 
in which it is alleged that two or more parties are joint tortfeasors […] shall be entitled to a 
hearing on the issue of the good faith of a settlement entered into by the plaintiff or other 
claimant and one or more alleged tortfeasors […].” The issue of good faith must be determined 
on the basis of affidavits served with the notice of hearing, and any counteraffidavits filed in 
response. (Code Civ. Proc., § 877.6 (b).)  

A determination by a court that a settlement was made in good faith bars any other joint 
tortfeasor or co-obligor from asserting further claims against the settling party for equitable 
comparative contribution, or partial or comparative indemnity, based on comparative negligence 
or comparative fault. (Code Civ. Proc. §877.6(c).)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. That case identified six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate 
liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he 
were found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests 
of nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.) 

The objectives of Code of Civil Procedure section 877.6 are to encourage equitable 
sharing of costs among the parties at fault and encouragement of settlements. The party 
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asserting lack of good faith must demonstrate that the settlement is “so far out of the ballpark in 
relation to [the Tech-Bilt factors] as to be inconsistent with the equitable objectives of the 
statute.” (Tech-Bilt, supra, 38 Cal.3d at pp. 499-500.) The party asserting a lack of good faith 
bears the burden of proof on that issue. (Code Civ. Proc. § 877(d).)  

While trial courts have broad discretion in determining whether a settlement was entered 
in good faith, for the Court to grant the Motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.)  

A settlor’s percentage of liability is the touchstone question to be considered in a 
contested good faith settlement proceeding. (City of Grand Terrace v. Superior Court (1987) 192 
Cal.App.3d 1251, 1262-1264 [granting motion was abuse of discretion since there was 
insufficient evidence presented on the issues of settlor's financial condition and insurance 
coverage].) The settling party must present sufficient admissible evidence that will allow the 
Court to evaluate the settlement in terms of the factors contemplated by Tech-Bilt. (Id. at 1263.) 

Garcia’s motion does not adequately contextualize the settlement reached. He presents 
no evidence about the amount plaintiff is claiming. Even considering the belated submission of 
her demand letter on reply, that letter simply sets forth a lump sum without itemization 
($450,000), and does not allow assessment of the likelihood plaintiff will fully recover each 
component of her damages (wage loss, medical expenses, and general damages). Garcia also 
presents no evidence of his income or assets. The wealth or nonwealth of the settling defendant 
is a factor for the trial court to consider under Tech-Bilt. (City of Grand Terrace, supra, at p. 
1264.)  

Despite Garcia’s assertion that his liability is less than Angulo’s liability based on their 
respective positions in the collision (see MPA in Support of Motion, p. 9), the Court has no 
evidence to support this theory. Further, the listing of plaintiff’s various medical treatments (see 
MPA in Support of Motion, p. 5) does not show the dollar amounts at issue such that they can 
be compared to the settlement amount.  

Without any additional evidence, particularly with respect to Garcia’s financial condition 
and the damages being claimed, Garcia’s policy limits are not sufficient to entitle him to a good 
faith determination at this time. The denial is without prejudice, however, to Garcia re-filing his 
motion with appropriate support. 

 

  

17.  TIME:  9:00   CASE#: MSC21-00483 
CASE NAME: ROKAS VS. HCR MANORCARE, INC. 
SPECIALLY SET HEARING ON: APPLICATION TO COMEL DEPOSITION OF M. ALLEN 
SET BY DEPT. 33 
* TENTATIVE RULING: * 
 
The Motion to Compel the deposition of Martin Allen is denied. There is no indication that this 
deponent played any role with the management or operation of Manor Care – Tice Valley or that 
he has any involvement in determining the allocation of resources at that skilled nursing facility 
or the allocation of resources to that facility. If Plaintiffs are interested in obtaining information on 
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those topics, they should have deposed the Person Most Knowledgeable from Defendants on 
those topics. Sanctions are denied.   
 
If the parties desire argument, it will be held by Zoom at 3:30 PM. 

  

18.  TIME:  9:00   CASE#: MSC21-00584 
CASE NAME: GREAT ROCK CAPITAL VS. BANMILLER 
HEARING ON MOTION TO DISMISS OR STAY CASE 
FILED BY JENNIFER BANMILLER 
* TENTATIVE RULING: * 
 
Defendant Jennifer Banmiller (“Defendant” or “Banmiller”) moves pursuant to Code of Civil 

Procedure § 410.30 to stay or dismiss this action, on several grounds. The Motion is opposed 

by Plaintiff Great Rock Capital Partners Management, LLC (“Plaintiff” or “Great Rock”).  

Defendant’s motion is granted, and the action is dismissed in California in its entirety. Plaintiff’s 

claims are subject to a mandatory, enforceable and reasonable forum selection clause, 

establishing the state and federal courts of the county of New York, state of New York as the 

jurisdiction for those claims. 

Request for Judicial Notice 

Both Plaintiff and Defendant’s unopposed requests for Judicial Notice are granted. (Evid. Code 

§§ 452, 453.) 

Brief Background Facts and Procedural Posture 

Plaintiff’s verified complaint for breach of contract alleges that Defendant Banmiller is the 

President and CEO of Wingtip Communications (“Wingtip”). (Complaint at ¶ 3.) Plaintiff alleges 

that “at Defendant’s direction, Wingtip borrowed from Plaintiff the aggregate sum of $15,000,000 

(the ‘Wingtip Loan’) and Defendant provided to Plaintiff that certain Personal Guaranty of the 

Wingtip Loan (the ‘Banmiller Guaranty’).” (Id.) The gravamen of Plaintiff’s complaint is that the 

Wingtip Loan and the Banmiller Guaranty are now in default and “Wingtip and Defendant have 

failed and refused to pay Plaintiff as required under the terms of the Wingtip Loan Agreement 

(defined below) and the Banmiller Guaranty.” (Id.) 

Plaintiff has a pending lawsuit against Wingtip in the New York Supreme Court, County of New 

York, initiated in March 24, 2021. (See generally, Banmiller RJN.) That case alleges breach of 

the Loan Agreement between Plaintiff and Wingtip. (See id. at Ex. 2.) 
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This case was recently related to case number N21-1341, Great Rock Capital Partners 

Management, LLC v. Wingtip Communications, Inc. On September 15, 2021 the Court 

sustained Wingtip’s demurrer to Great Rock’s complaint with leave to amend on the grounds 

that the complaint did not state a cause of action. The Court expressly declined to reach the 

issue of whether to dismiss that complaint on forum non conveniens grounds. That same date, 

the Court denied RDS Capital Group, LLC’s application for leave to file a complaint in 

intervention. The Court also denied Great Rock’s application for appointment of a receiver. 

Legal Standard 

In accordance with California Code of Civil Procedure § 418.10(a)(2), a defendant may serve 

and file a notice of motion “to stay or dismiss [an] action on the ground of inconvenient forum.” 

(CCP § 418.10(a)(2).) Upon such a motion, if in the interest of substantial justice, a court finds 

that an action should be heard in a forum outside California, the court shall dismiss or stay the 

action in whole or in part and on any conditions that may be just. (See CCP § 410.30(a).) In this 

matter, Defendant has moved to dismiss or stay on the basis of forum non conveniens, relying 

on a forum selection clause that designates the state and federal courts of the county of New 

York, state of New York as the jurisdiction for any litigation arising under the agreement 

between Great Rock and Wingtip Communications (and the related Guaranty between Plaintiff 

and Defendant).  

Analysis 

As a threshold issue, Great Rock argues that Banmiller waived the right to assert the doctrine of 

forum non conveniens as she has answered the complaint and admitted that jurisdiction and 

venue was proper. This argument is unavailing. (See Britton v. Dallas Airmotive, Inc. (2007) 153 

Cal.App.4th 127, 133 [pursuant to CCP § 418.10(e)(3) waiver only where a defendant fails to 

move on forum non conveniens grounds “at the time of filing a demurrer or motion to strike;” 

under CCP § 418.10(b) “a defendant who has generally appeared may make a forum non 

conveniens motion at any time, not only on or before the last day to plead.”].) While a delay may 

be relevant to whether the motion should be granted, Plaintiff has not demonstrated that any 

delay in this case was unreasonable. 

“The enforceability of a forum selection clause is properly raised by a motion to stay or dismiss 

under California Code of Civil Procedure section 410.30, as it is a request to the court to decline 

jurisdiction.” (Smith, Valentino & Smith, Inc. v. Superior Court (1976) 17 Cal.3d 491, 494.) 

The analysis of a motion to dismiss or stay on grounds of inconvenient forum, in the instance of 

a forum selection clause, depends on whether the clause is “mandatory” or “permissive.” (See 

Animal Film, Inc. v. D.E.J. Productions Inc. (2011) 193 Cal.App.4th 466, 472.) A mandatory 

forum selection clause is presumably enforceable unless the non-moving party shows 

enforcement would be unreasonable; however, where a clause is merely permissive, the 

traditional forum non conveniens analysis is applied, and the clause is treated only as one factor 

in balancing the private and public interests of the competing forums, with the burden on the 

moving party. (Id.) A mandatory forum selection clause uses language that establishes the 

selected forum as the exclusive forum for any and all disputes, whereas permissive clauses only 
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provide that the parties agree to submit to a jurisdiction but do not bind them to that forum 

exclusively. (Id.) 

“...[F]orum selection clauses which give a court jurisdiction without clearly making that 

jurisdiction exclusive are permissive rather than mandatory.” (Berg v. MTC Electronics Techs. 

Co. (1996) 61 Cal.App.4th 349, 360 [citing Hunt Wesson Foods, Inc. v. Supreme Oil Co (1987) 

817 F.2d 75, 77-78]; see also Kachal, Inc. v. Menzie (1990) 738 F.Supp. 371, 373-

74. (Mandatory forum selection clauses contain language such as “exclusive” or “only”).) While 

terms such as “only” and “exclusive” are helpful in constructing a mandatory forum selection 

clause, they are not required. (See Intershop Communications AG v. Superior Court (2002) 104 

Cal.App.4th 191, 197 [deeming mandatory a forum selection clause stating, “[t]he parties elect 

Hamburg to be the place of jurisdiction to the extent permitted by the applicable laws” even 

though the language contained therein was not as “emphatic as the language in other cases 

with mandatory clauses”].)  

Here, the forum selection clause states that: 

The Parties agree that all actions or proceedings arising in connection with this 

Agreement and the other Loan documents shall be tried and litigated only in the 

state and, to the extent permitted by applicable law, federal courts located in the 

county of New York, state of New York; 

(Complaint, Ex. A § 10.16 [emphasis added].) The above clause is incorporated into the 

Guaranty Agreement through the following provision: 

This Guaranty shall be subject to the provisions regarding governing law, 

jurisdiction, venue, and jury trial waiver set forth in sections 10.15 and 10.16 of 

the Loan Agreement, and such provisions are incorporated herein by this 

reference, mutatis mutandis. 

(Complaint, Ex. B at § 17 [emphasis original].) 

Unlike permissive forum selection clauses, the clause at issue does not merely provide that the 

parties agree to submit to New York jurisdiction. (See Animal Film, LLC v. D.E.J. Productions, 

Inc. (2011) 193 Cal.App.4th 466, 470 [permissive forum selection clause provided, “the parties 

hereto submit and consent to the jurisdiction...”]; see also Berg v. MTC Electronics Techs. Co. 

(1996) 61 Cal.App.4th 349, 359 [“If... a clause merely provides for submission to jurisdiction, 

and does not expressly mandate litigation exclusively in a particular forum, the normal forum 

non conveniens analysis applies.”].) The clause at issue here provides that all actions arising in 

connection with the Agreement “shall be tried and litigated only” in New York and, therefore, is 

sufficiently exclusive to be deemed mandatory. As a consequence, a substantial burden is on 

the Plaintiff to show enforcement of that forum would be unreasonable. (See Lu v. Dryclean-

U.S.A. of California, Inc. (1992) 11 Cal.App.4th 1490, 1493 [“...both the United States Supreme 

Court and the California Supreme Court have placed a heavy burden on a plaintiff seeking to 

defeat [a forum selection clause], requiring it to demonstrate that enforcement of the clause 

would be unreasonable under the circumstances of the case.”].) 
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Plaintiff argues in part in Opposition that the forum selection clause is not mandatory 

because of the following provision: 

Provided, that any suit seeking enforcement against any collateral or other 

property may be brought, at Agent’s option, in the Courts of any jurisdiction 

where agent elects to bring such action or where such collateral or other property 

may be found. 

(Complaint Ex. A § 10.16 [emphasis added].) 

Plaintiff’s argument ignores that the instant action is one for breach of the agreement, rather 

than enforcement of, say, a judgment in New York against collateral in California. Characterizing 

this action as one for enforcement against any collateral is disingenuous and would render the 

forum selection clause meaningless. The Complaint states a single cause of action for 

breach of contract; it arises out of the parties’ agreement and is clearly subject to the forum 

selection clause. 

Plaintiff’s further argument is primarily directed at the traditional forum non conveniens factors. 

However, because the forum selection clause here mandates litigation exclusively in New York, 

the traditional forum non conveniens analysis is inapplicable. Plaintiff does not make either a 

procedural or substantive unconscionability argument, and notably, has a pending action in New 

York based on the same agreement against Wingtip. (See generally, Banmiller RJN.) Plaintiff 

has failed to meet the substantial burden of showing enforcement of the forum selection clause 

is unreasonable. 

 

  

19.  TIME:  9:00   CASE#: MSC21-01128 
CASE NAME: AUDREANNA MOSS VS. CAMILLE KIMBALL 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY CAMILLE KIMBALL, et al. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Camille Vera Anne Kimball and Defendant Laura Kimball’s 

motion to strike portions of Plaintiffs’ Complaint. Unfortunately, Defendants’ notice of motion fails 

to comply with California Rule of Court 3.1322. The notice of motion to strike a portion of a 

pleading shall quote in full the portions sought to be stricken except where the motion is to strike 

an entire paragraph, cause of action, count or defense. (California Rules of Court, Rule 3.1322.) 

The amended notice of motion does not comply with this rule. 

Defendant’s motion is denied, without prejudice. 
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20.  TIME:  9:00   CASE#: MSC21-01879 
CASE NAME: TRITEN LAW VS. WINGTIP COMMUNICATIONS 
SPECIALLY SET HEARING ON: HEARING TO RELATE CASE 
SET BY JUDGE AUSTIN 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

  

21.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: CITY & COUNTY/SF  VS.  COUNTY OF ALAMEDA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY COUNTY OF ALAMEDA 
* TENTATIVE RULING: * 
 
Continued to December 2, 2021 at 9:00 a.m. 
 

  

22.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: CITY & COUNTY/SF  VS.  COUNTY OF ALAMEDA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to December 2, 2021 at 9:00 a.m. 
 

  

23.  TIME:  9:00   CASE#: MSN21-1341 
CASE NAME: GREAT ROCK CAPITAL VS. WINGTIP COMMUNICATIONS 
SPECIALLY SET HEARING ON: RELATED CASE C21-00584 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
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24.  TIME:  9:00   CASE#: MSN21-1478 
CASE NAME: CHRISTOPHER CAROLAN  VS.  A.G. EDWARDS & SONS 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY CHRISTOPHER  BRIAN CAROLAN 
* TENTATIVE RULING: * 
 
Granted. 

 

 


